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equal balance of the note. The bank being insolvent, plaintiff 
as receiver brought suit on the note and claimed that the defend- 
ant should pay his note in full, and accept such dividends as the 
assets of the bank might apportion on the amount of the deposit. 

Theo. F. Jackson, for plaintiff. 

J. M. Stearns and Homer A. Nelson, for defendant. 

The opinion of the court was delivered by 

J. F. Barnard, J. — It was the settled law in this state, even 
before our statute was passed, that a receiver of a bank takes 
the assets subject to subsisting rights between the bank and its 
customers, and that set-offs and counter-claims became operative 
to the same extent as if the bank was solvent and continuing 
business. Now it is made statute law. If the plaintiff were the 
receiver of a state bank, there would be no question, but that 
the defendant should be allowed his deposit upon his note. I see 
nothing in the currency acts which introduce any new principle. 
The receiver, it is true, is to collect all the debts and pay 
over proceeds to U. S. Treasurer. But what is a debt ? A cus- 
tomer of a bank having a note about to mature makes provision 
to meet and pay it by depositing in the bank having his note, the 
amount or part of the amount to be paid. It seems to me that 
the only debt the receiver takes is the balance between the note 
and deposit. Judgment of the Special Term reversed and new 
trial granted. 



United States Court of Claims. 

BROWN ». THE UNITED STATES. 

In the adjudication of cases under the Captured or Abandoned Property Act, 
the Court of Claims is a Court, not a mere commission, and has jurisdiction to 
render judgment against the United States for specific amounts which cannot be 
reviewed by the executive officers of the government. 

A claimant under the above-named Act, obtained a decree of the Court of Claims 
in his favor for a certain sum, afterwards the Secretary of the Treasury reduced 
the amount and paying part, refused to pay the balance — whereupon claimant 
brought suit against the United States for the balance : Held, that he might recover. 

Actions against the government and public officers, discussed by Nott, J. 

Nott, J., delivered the opinion of the court : — This is an action 
brought, upon a former decree of this court, to recover $723.32, a 
balance remaining unpaid and unsatisfied. 
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The former decree was rendered on the 13th April 1868, wherein, 
among other things, it was adjudged that the captured property of the 
claimants " was sold in the manner provided by law, and the proceeds of 
the said sale, after deducting all lawful expenses attending the disposition 
of the same, were paid over into the Treasury of the United States, 
where the same now remains, amounting to the sum of $9904.44." A 
report from the late Secretary of the Treasury to this court, made in the 
present case, shows that the former decree was not wholly satisfied, and 
affords only this explanation of the deduction made at the Treasury : 

" That, after a thorough and faithful examination into the accounts 
and statements of the agents of this Department who were engaged in the 
collection, transportation, and sale of the said fifty two (52) bales of 
cotton, it was ascertained that the sum of nine thousand one hundred 
and eighty-one dollars and twelve cents ($9181.12) was the residue of 
the proceeds of the sale of the fifty-two (52) bales of cotton aforesaid, 
after deducting ' the expense of transportation and sale of said property, 
and the other lawful expenses attending the disposition thereof,' and no 
more ; therefore, the said sum of $9181.12 was paid in satisfaction of the 
judgment of the court for $9904 44." 

As the amount of the net proceeds in the Treasury had been one of 
the issues joined in the former suit, and as the court passed upon it, 
finding and adjudging, on the evidence, the precise amount due to the 
claimants, it is apparent that the Secretary did not acquiesce in the 
finality of the judgment, but, on the contrary, sought to revise it, and 
himself decide what were the " lawful expenses attending the disposi- 
tion" of the captured property. 

This attempt of an executive officer to constitute himself a supreme 
judicial tribunal which might annul the judgments of a court confessedly 
clothed with jurisdiction of the subject-matter, must be deemed extraor- 
dinary, though there were at the time some circumstances which palli- 
ate, if they do not justify the action of the late Secretary. 

Subsequently, the precise position assumed by the Secretary of the 
Treasury was brought before the Supreme Court by the appeal in the 
Case of Nelson Anderson, 9 Wall. 58, and presented in the following 
proposition: "That the Court of Claims had no authority to render 
judgment for a specific sum, the power of the court being limited to the 
point of deciding whether the claimant was entitled to recover at all, 
leaving the amount to be determined by computation by the proper 
officers of the Treasury Department." The Supreme Court made very 
short work with the proposition, and disposed of it in a single sentence. 
"To sustain this position," says Mr. Justice Davis, who delivered the 
opinion of the court, " would require us to hold that for this class of cases 
Congress intended to constitute the Court of Claims a mere commission. 
The court will not attribute to Congress a purpose that would lead to 
such a result, in the absence of an express declaration to that effect." 

The position of the late secretary, therefore, was utterly untenable, 
and his action in depriving a citizen of property which had been law- 
fully adjudged to be his by a tribunal having jurisdiction both of the 
parties and the action, was a dangerous exercise of official power which 
the law will neither authorize nor leave unredressed. 

It is objected on the part of the defendants that this court has no 
jurisdiction of this action; that the judgments in these causes are pay- 
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able out of the " abandoned or captured property fund," and out of that 
only ; and that the whole power of this court in regard to that fund is 
exhausted when it has once passed upon the question of the claimant's 
rights. On the part of the claimant, it is replied that this action is not 
brought under the " Abandoned or Captured Property Act," but under 
the statute creating the court, and conferring upon it jurisdiction of all 
claims founded upon any contract, express or implied (Act 24th Febru- 
ary 1855, 10 Stat. L., p. 612) ; and that the action of debt, when brought 
upon a judgment, is an action founded upon a contract, 3 Blks. 160. 
The broad question has also been argued whether in this court a claimant 
may procure a judgment against the government, and then bring his 
action upon it, giving it in evidence as conclusive, incontestable proof 
of the defendant's indebtedness, and recovering upon it, as he might 
against an ordinary defendant in courts of the common law. 

The answer does not meet the objections nor reach the real merits of 
the case. The claimant's former suit was not an action at law, brought 
to recover damages, but a suit in equity, prosecuted by the beneficiary 
of a trust against his trustee for the execution of the trust, and seeking 
to recover merely the party's own property, consisting of the specific 
proceeds of a specific thing. That such was the nature of a suit under 
the " Abandoned or Captured Property Act," has been in effect held by 
this court ( Woodruff's Case, 4 C. Claims R. 486 ; Bernheimer's Case, 5 
Id. 549) ; but the Supreme Court has given expressly to the statute the 
same construction. " Congress," says Mr. Justice Davis, in Nelson An- 
derson's Case, supra, " constituted the government a trustee for so much 
of this property as belonged to the faithful Southern people; and while 
directing that all of it should be sold and its proceeds paid into the 
Treasury, gave to this class of persons an opportunity, at any time within 
two years after the suppression of the rebellion, to bring their suit in the 
Court of Claims, and establish their right to the proceeds of that portion 
of it which they owned." Again, the Supreme Court has said yet more 
clearly : " The government is a trustee, holding the proceeds of the 
petitioner's property for his benefit; and having been fully reimbursed 
for all expenses incurred in that character, loses nothing by the judg- 
ment, which simply awards to the petitioner what is his own :" Padel- 
foraVs Case, 9 Wall. 543. 

Out of this trust fund it was undoubtedly the defendants' right to 
have the judgment discharged. Moreover, the government is not liable 
for the mistake, neglect, or misfeasance of its officers. Why, then, should 
the defendants be called upon to pay the portion withheld by the late 
Secretary out of their own funds — out of moneys raised by taxation and 
appropriated to the payment of debts contracted by the nation ? 

If the inquiry were to stop at this shallow depth, and if it were the 
duty of a court to deny a plaintiff justice on any pretext that its inge- 
nuity may dress in plausible guise, we might very speedily be rid of 
this case. But, as was repeated by Lord Mansfield, in Rees v. Abbot, 
Cowp. 832, "Judges should be astute in furtherance of right, and the 
means of recovering it." Here it is most certainly right that the claim- 
ants should be paid the money which the proper tribunal, after a full 
hearing, has solemnly adjudged to be theirs — a judgment in effect 
affirmed by the highest tribunal of our judicial polity ; and whatever 
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astuteness the judges of this court may possess, should be given to seek- 
ing " the means of recovering it." 

Of " the means of recovering it" under the former judgnrent, I ob- 
serve — 

First, that the party could have no execution. An execution at law 
is a writ issuing out of a court directed to an officer thereof, and run- 
ning against the body or goods of a party. In equity cases the decree 
often takes the place of a writ, but it contains the same ingredients ; 
it is directed to an officer of the court ; it commands ; it runs against 
the property or person of a party to the suit. In these cases there is 
nothing that bears the likeness of a writ of execution or contains any 
of its ingredients. The court issues no command ; nothing runs against 
the property of the defendants; the Secretary of the Treasury is not 
an officer of the court. The " Abandoned or Captured Property Act" 
merely provides that the claimant shall " receive" the residue of the 
proceeds after the deduction of certain expenses; or, in other words, 
establishes a rule for the measure of damages : the act reconstituting this 
court, that its " final judgments" " shall be paid out of any general ap- 
propriation made by law for the payment and satisfaction of private 
claims, on presentation to the Secretary of the Treasury of a copy of said 
judgment :" Act 3d March 1863, 12 Stat. L., p. 760, § 7. 

Observe, now, that the language of the statute is explicit and exclu- 
sive. A copy of the "judgment" cannot be construed to mean a writ of 
execution ; " on presentation" to the Secretary by the claimant, will not 
bear the interpretation of being issued to the Secretary by the court. 
Moreover, when a writ of execution issues, a party may have an alias 
and a pluries if the first be returned unsatisfied; or he may rule the 
sheriff to return it; or sue him for not satisfying it out of the defend- 
ant's goods ; and the court never loses its control over the writ, nor its 
authority over the officer. 

Secondly. It is thought by some of the court that the claimants have 
their personal action against the late Secretary. In cases where a public 
officer has been guilty of aggressive acts, without authority of law, 
against the person of an individual, as in Mostyn v. Fabriyas, Cowp. 
150, or against the rights of private property, as in Harmony v. Mitchell, 
13 How. 115, courts have regarded him as going beyond the bounds 
of his office, and not being shielded by the colore officii he might throw 
around his tortious act. But here there was no trespass upon the 
claimants' property nor assault against their person. An officer acting 
on the behalf of the government, which for the time being he repre- 
sented, simply refused to relinquish the property which he held, or pay 
over the money of which he was the custodian. There was no actual 
malice, no constructive trespass ; the act was strictly negative — refusing 
to execute and obey the law. 

In our own country there has grown up such a belief in the divine 
right of public officers so nearly resembling all that was ever believed 
of the divine right of kings, that it is vain to look for more than one 
personal action brought against a high officer of state — Stokes v. 
Kendall, 14 Peters. In England the highest have never been deemed 
higher than the law ; and to the English courts we may turn with profit 
to learn to what extent great public functionaries are amenable in courts 
of justice at the suit of injured citizens. 
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There is the old case in Cowper, where the Governor of Minorca ille- 
gally imprisoned and banished a citizen. It was in 1771 — a hundred 
years ago ; but an English jury soon after cast him in £3000 damages, 
and the Court of King's Bench with Mansfield at its head, sustained 
the verdict : Mostyn v. Fabrigas, Cowp. 150. So the divine right 
of governors was disposed of, even as against a poor Minorcan, only by 
treaty made a subject of Great Britain. 

There is a later case against another governor — the Governor of Gib- 
raltar, 1841 — Glynn v. Houston, 2 M. & G. 337. He sent a company 
of soldiers to search for a Spanish general secreted in a certain house. 
An English merchant, in an adjoining house, coming to his own door, 
was stopped by a sentry's bayonet, and compelled to remain within till 
the search was over. The merchant brought his action. For this con- 
structive assault of the governor, by the sentry, and this imaginary in- 
vasion of an Englishman's castle by compelling the owner to remain 
within it for a few moments, an English jury fined the Governor £50. 
On a motion for a new trial all the judges of the Common Pleas held 
that the action would lie, and that the verdict should stand. Where- 
fore the divine right of governors to do unlawful acts may now be con- 
sidered in Great Britain as entirely at an end. 

There is the case of Buron v. Denman, 2 Exch. 167, a leading case 
upon another point of law, where a captain in the royal navy was sued, 
the damages being laid at £100,000, for destroying the slave barraooons 
of a foreigner on the coast of Africa. All of the barons of the Ex- 
chequer held the act was unlawful and the officer liable, but justified by 
the subsequent ratification of his government. Lord Wensleydale, 
then Mr. Baron Parke, doubted whether the maxim, omnis ratihabilio 
retrotrahitur et mandato equiparatur, should apply; that is, whether 
ratification by the government itself could make that lawful subsequently 
which was unlawful at, the time the thing was done. But the distinc- 
tive principle of this case — much misunderstood at home and abroad — 
has been pointed out by the Queen's Bench in an opinion from which I 
shall presently quote. 

To go back, there is a case in Chancery before Lord Eldon in 1816, 
the case of Walker v. Congreve, 1 Carp. Pat. Cas. 356, where an officer 
of the government of some distinction, Sir William Congreve, acting 
under orders from the Ordnance Office, saw fit to violate an injunction 
restraining him from manufacturing a patented article. The Lord 
Chancellor said with great frankness, and with great firmness, " There 
has been an ex -parte injunction granted in this case, and I think I 
ought not to have granted it before hearing the other side. Had I 
read the bill and affidavit with strict attention, I think I should not have 
granted the injunction. I would wish to speak with all respect that I 
ou<*ht of Sir William Congreve in his official and individual character, 
but I must tell him what I would tell any other man who is brought 
as a suitor into this court, that he must not disobey its orders. He 
might have moved to dissolve the injunction, but he could claim no 
right to infringe it." " Speaking with all respect, I will treat govern- 
ment here as I would any suitor of the court. Let an account be kept 
of all machines made in alleged violation of the plaintiff's patent, sub- 
ject to the profits to which the plaintiff will be entitled if the patent 
has been infringed. I thus secure to Mr. Walker all that he can wish, 



BROWN v. UNITED STATES. 177 

or all that he is entitled to obtain. In the mean time let the injunction 
be dissolved, and let the defendant proceed in supplying the demands 
of the public service, subject only to account at the instance of the 
plaintiff on the trial of the legal issue. I would recommend to govern- 
ment to pay the costs of the present application, as there are grounds 
for believing the injunction violated. I can only recommend the gov- 
ernment, but I would have it understood, that if the recommendation 
is not attended to, I will make an order for the defendant, Sir William 
Congreve, to pay them." 

There was a case before the Privy Council in 1860, an appeal from 
the Supreme Court of Calcutta, in an action brought against a public 
officer for a wrongful act officially done. In an opinion prepared by Sir 
John Taylor Coleridge and read by Dr. Lushington, an opinion 
much quoted and approved by the other English courts, it is said : " If 
the act which he (the defendant) did was in itself wrongful as against 
the plaintiffs, and produced damage to them, they must have the same 
remedy by action against the doer, whether the act was his own, spon- 
taneous and unauthorized, or whether it were done by the order of the 
superior power. The civil irresponsibility of the supreme power for 
tortious acts could not be maintained with any show of justice if its 
agents were not personally responsible for them ; in such cases the gov- 
ernment is morally bound to indemnify its agent, and it is hard on such 
agent when this obligation is not satisfied; but the right to compensation 
in the party injured is paramount to this consideration :" Rogers v. Dutt, 
13 Moore's P. C. R. 236. 

There was, in 1842, a notable case before the House of Lords, Fergu- 
son v. Earl of Kinnoul, 9 Clarke & Fin. 251, where a personal action 
had been brought against the members of a presbytery of the estab- 
lished church of Scotland. The case comes pretty close to the present 
one, if it be not identical with it, in this, that the rights of the party 
had been the subject of judicial decision (p. 278). It was held with 
unanimity that "if the law casts any duty upon a person which he re- 
fuses or fails to perform, he is answerable in damages to those whom his 
refusal or failure injures," and that " persons having judicial functions, 
but being also required to perform ministerial acts, may be sued for 
damages occasioned by their neglect or refusal to perform such ministe- 
rial acts." 

The decision is illumined with the concurring opinions of Lyndhurst, 
and Brougham, and Cottenham, and Campbell. Our own Supreme 
Court has considered the case, and construed it to decide this : " That 
the refusal to obey the lawful decree of a court of justice was a wrong, 
for which the party who had sustained injury by it might maintain an 
action and recover damages against the wrongdoer :" Kendall v. 
Stokes, 3 How. 98. 

But these, it may be said, were not actions against high officers of 
state. However, in 1862, an action was brought " against the Secretary 
of State for the Home Department, for not submitting to her Majesty a 
petition of right presented by the plaintiff under ' Bovill's Petition of 
Eight Act,' whereby he was prevented from having the same prosecuted :" 
Irwin v. Gray, 3 Fost. & Fin. 635. And the plaintiff actually called 
the Secretary, Sir George Gray, as a witness, who came into court, and 
testified " that he had submitted the petition to her Majesty, and that 

Vol. XX.— 12 
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he had not advised her to grant her fiat." Upon this all the judges of 
the Common Pleas thought " the case was at an end;" "it was enough 
that the Secretary of State had submitted the petition to her Majesty ;" 
" it was clearly the duty of the Secretary of State to examine the peti- 
tion of right, and to give his advice upon it whether a cause of action 
against the Crown arose;" but none of them seems to have doubted that 
if the Secretary of State had neglected his duty and done nothing, he 
would have been amenable at law for his negligence. 

More remarkable is the case in the Queen's Bench in 1863, of Lieu- 
tenant-Colonel Dickson against The Secretary for War, the lord lieute- 
nant commanding a military district, and his own colonel, Id. 527, " for 
causing, by means of false charges, the removal of the plaintiff from the 
office of lieutenant-colonel of the regiment." All of these officers were 
called as witnesses. In the course of the trial, and while the Secretary 
for War was in the witness-box, Lord Chief Justice Cockburn put this 
question to him : — 

" Was there any personal influence used, or sought to be used, upon 
you, to make you depart from the ordinary course ?" and it appearing 
that there had been none, the Lord Chief Justice thus put the case to 
the jury : " I shall tell the jury that if they believe that his intention 
was to oppress and injure the plaintiff, he is liable ; but that if he made 
the recommendation to dismiss him out of an honest sense of duty, even 
though he may have been mistaken, he is not liable in law." 

But the highest declaration of this principle came from the same 
judge in 1865, when delivering the opinion of the Queen's Bench in 
Feather v. The Queen, 6 B. & S. 257. " Let it not, however, be sup- 
posed," he says, " that a subject sustaining a legal wrong at the hands of 
a minister of the crown, is without a remedy. As the sovereign cannot 
authorize wrong to be done, the authority of the crown would afford no 
defence to an action brought for an illegal act committed by an officer 
of the crown. The learned counsel for the suppliant rested part of his 
argument on the ground that there could be no remedy by action against 
an officer of state for an injury done by the authority of the crown, but 
he altogether failed to make good that position. The case of Buron v. 
Denman, 2 Exch. 167, which he cited in support of it, only shows that 
where an act injurious to a foreigner, and which might otherwise afford 
a ground of action, is done by a British subject, and the act is adopted 
by the government of this country, it becomes the act of the state, and 
the private right of action becomes merged in the international question 
which arises between our government and that of the foreigner. The 
decision leaves the question as to the right of action between subject 
and subject wholly untouched. On the other hand, the case of the 
general warrants, Money v. Leach, 1 T. R. 493, and the cases of Sutton 
v. Johnson, 3 Burr. 1742, and Sutherland v. Murry, 1 T. R. 598, there 
cited, are direct authorities that an action will lie for a tortious act, not- 
withstanding it may have had the sanction of the highest authority in 
the state. But, in our opinion, no authority is needed to establish that 
a servant of the crown is responsible in law for a tortious act done to a 
fellow-subject, though done by the authority of the crown — a position 
which appears to us to rest upon principles which are too well settled to 
admit of question, and which are alike essential to uphold the dignity 



BROWN v. UNITED STATES. 179 

of the crown on the one hand and the rights and liberties of the subject 
on the other." 

Therefore it appears, by the concurrent opinions of all the judges of 
the six great courts of Great Britain — the Exchequer, the Common 
Pleas, the Queen's Bench, Chancery, the Privy Council, and the House 
of Lords — that it is a fundamental principle that every British subject 
who has suffered a legal wrong shall have legal redress against some one 
— a lofty ground to be maintained, but the only ground to stand upon 
if vested rights are to be secure or laws are to prevail over men. 

But it is proper to note here that while the English courts have held 
the highest officers of the state to the strictest accountability at law in 
cases where the act complained of was tortious or unlawful, they have 
not sustained an action where the officer, being invested with a discre- 
tion, did, within the proper jurisdiction of his office, erroneously exercise 
it. The case where such an action has been most seriously considered 
is that of Gidley v. Lord Palrnerston, 3 B. & B. 275. 

There the Secretary of War had received a fund, to be paid and distri- 
buted to certain persons. In the exercise of his official discretion, he 
had refused to pay to the plaintiff. The plaintiff brought his action, 
and it was held by Lord Chief Justice Dallas, after a review of the 
English cases, " that on principles of public policy an action will not lie 
against persons acting in a public character and situation which, from 
their very nature, would expose them to an infinite multiplicity of 
actions — that is, to actions at the instance of any person who might sup- 
pose himself aggrieved. And though it is to be presumed," he adds, 
'• that actions improperly brought would fail, and it may be said that 
actions properly brought should succeed, yet the very liability to an 
unlimited multiplicity of suits would, in all probability, prevent any 
proper or prudent person from accepting a public situation at the hazard 
of such peril to himself." 

There is a distinction taken by English lawyers between ordinary 
claims upon the Treasury and the judgments of their courts. " Where 
money," says Manning, in his Excheq. Prac, p. 85, " is recovered against 
the crown, the writ of execution for the subject is directed to the trea- 
surer and chamberlain, who appear to be personally responsible to the 
plaintiff if they do not appropriate the first moneys that come to their 
hands toward satisfying his demand." I cannot, however, find, on the 
one hand, that the point has been actually decided ; nor, on the other, 
that any officer of the English government has ever undertaken to revise 
the decisions of their courts of law, nor destroy the solemnly adjudged 
rights of a subject of Great Britain. 

But though our individual opinions may be that an action at law will 
lie against the Secretary of the Treasury, we cannot well decide the 
point in a collateral suit ; nor does it follow that, as a remedy, it would 
be exclusive or adequate. As was said by the Supreme Court, where 
the head of another executive department had set himself the task of 
reducing the award of an arbitrator, " it is seldom that a private action 
at law will afford an adequate remedy :" Kendall v. United States, 12 
Peters 614. 

Thirdly. It remains to inquire whether a proceeding by mandamus 
would lie against the Secretary of the Treasury. 

Such a power may be vested in the Court of Claims by the broad 
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language of the act reconstituting it, to " generally exercise such powers 
as are necessary to carry out the powers herein granted to it." The 
power, undisputed, to decree the payment of money from the Treasury, 
may necessarily involve the power " to carry out" the decree; for where 
a statute imposes upon a public officer an official duty, and provides no 
specific legal remedy for non-performance, there will be granted ex debilo 
justitice a mandamus. Such a power we know, since the case of Mar- 
bury v. Madison, 1 Cranch 137, is not a part of the original jurisdiction 
of the Supreme Court; and, since the case of Mclntire v. Wood, 7 Id. 
504, is not intrusted to the Circuit and District Courts of the United 
States ; but nevertheless is vested, as has been held, in the courts of the 
District of Columbia. 

There are two decisions of the Supreme Court relating to mandamus, 
indicative of two classes of cases. In the first, Kendall, Postmaster- 
General, v. The United States, 12 Peters 527, it was held that the 
Postmaster-General could be compelled, by mandamus, " to credit the 
relators with the full amount of the award ;" because this was " a precise, 
definite act, purely ministerial, and about which the Postmaster-General 
had no discretion whatever." In the second, Decatur v. Paulding, 14 
Peters 497, it was held that the Secretary of the Navy could not be 
compelled to pay a pension under an Act of Congress, because the con- 
struction of the statute was an executive and not a mere ministerial act, 
and " where the law authorized him to exercise discretion or judgment," 
the court could not revise his judgment, or interfere with his discretion. 
The first of these decisions has been neither repeated nor overruled, but 
it has been questioned on the same bench (Mr. Justice Catron, 14 
Peters 520) ; the second has grown into a class of cases : Brashear v. 
Mason, 6 How. 92; Reesidex. Walker, 11 Id. 272; United Slates v. 
Guthrie, 17 Id. 284 ; United States v. The Commissioner Land Office, 
5 Wall. 563; Gaines v. Thompson, 7 Id. 347; The Secretary v. 
McGarrahan, 9 Id. 298. 

Mandamus is a legal remedy for a legal right, granted where there is 
no specific legal remedy, and to prevent that defect of legal justice 
which would otherwise ensue. Existing anterior to the courts of equity, 
it partakes of the discretionary, flexible, and coercive remedies of equity 
jurisprudence, and is, I apprehend, termed " legal" chiefly because the 
single tribunal intrusted with the power in England is a court of law. 
Originating in the actual presence of the King in the early days of the 
Court of King's Bench, and his desire to see justice done by his officers, 
it has been retained by that court, and applied upon the theory of being 
the King's own act. Hence the restrictive rule that it cannot be granted 
against the crown, or the ministers of the crown, that the King cannot 
command himself. Yet it has been held to lie against the Lords of the 
Treasury where they were charged by statute with the payment of a 
pension, and a specific appropriation in their hands was made for that 
purpose : Smyth's Case, 5 Nev. & Man. 589 ; 6 Id. 508. 

But this rule of the English law has occasioned doubts as to whether 
mandamus will lie against the secretaries of our executive departments. 
First among our American cases is that of Marbury v. Madison, 1 Cranch 
137, which determined that this power is not included in the original 
jurisdiction of the Supreme Court. But the well-known opinion of the 
Chief Justice examines the question of liability, and holds, 1st, that the 
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President is invested with certain important political powers, in the 
exercise of which he is to use his own discretion, and is accountable only 
to his country in his political character and to his conscience; and, 2d, 
that where the members of his cabinet " aid him in the performance of 
these duties," acting directly or constructively in conformity with his 
orders, " their acts are his acts, and whatever opinion may be entertained 
of the manner in which executive discretion may be used, still there 
exists, and can exist, no power to control that discretion ;" but, 8d, 
" when the legislature proceeds to impose on such an officer other duties, 
when he is directed peremptorily to perform certain acts, when the rights 
of individuals are dependent on the performance of those acts, he is, so 
far, the officer of the law; is amenable to the laws for his conduct;" 
and " the individual who considers himself injured has a right to resort 
to the laws of his country for a remedy." " Is it to be contended," 
exclaims the Chief Justice, " that where the law in precise terms directs 
the performance of an act in which an individual is interested, the law 
is incapable of securing obedience to its mandates 1" The decision is 
higher in tone and bolder in terms than any that has come after it; nay, 
some of the cases which it puts illustratively have since been held to be 
beyond the aid of judicial power. 

Thirty-five years later came the ease of Kendall v. Stokes, 12 Peters 
524. An Act of Congress had authorized an arbitration, and directed 
the Postmaster-General to credit the contractor with the amount of the 
award. The Postmaster-General refused, and the Circuit Court, in the 
District of Columbia, had the courage to issue against this high exe- 
cutive officer a peremptory mandamus. The act was sustained, on appeal, 
but by a divided court. The opinion was delivered by Mr. Justice 
Thompson affirming the power, where the thing to be done is but minis- 
terial, involving no exercise of discretion. With him were Story, 
McLean, Baldwin, Wayne and McKinley. Dissenting were the 
Chief Justice, Barbour and Catron. 

Only two years later came the case of Decatur v. Paulding, 14 Peters 
497. A Secretary of the Navy had refused to place on the pension list 
the widow of one of the most distinguished of our earlier naval officers, 
and the court below had considered the case, and refused a mandamus 
on the merits. The Chief Justice and a majority of the judges held 
that the construction of a statute by a secretary was an executive act, 
involving the exercise of discretion, and that the Circuit Court was 
without jurisdiction. Baldwin, J., took the distinction between juris- 
diction and the proper exercise of jurisdiction. Catron, J., held that 
the Circuit Court had no jurisdiction in any case, and he attacked the 
previous decision of Kendall v. Stokes. Into this case came the terms 
" executive" and " ministerial," and while the great authority of Mar- 
bury v. Madison was not denied, and the express decision of Kendall 
v Stokes was not overruled, the boundaries within which the writ might 
run were reduced to the narrowest possible limits. 

It may be noted here that the Supreme Court has of late considered 
anew these terms "executive" and "ministerial," and has defined "a 
ministerial duty, the performance of which may in proper cases be required 
of an executive department," to be " one in respect to which nothing is 
left to discretion," "a simple, definite duty arising under conditions ad- 
mitted or proved to exist, and imposed by law :" State of Mississippi v. 
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Johnson, 4 Wall. 498. A definition which has subsequently been re- 
iterated by the same court : Gaines y. Thompson, 7 Id. 353. 

The next case was likewise against a Secretary of the Navy, and 
likewise involved on his part the construction of a statute : Brashear v. 
Mason, 6 How. 92. Mr. Justice Nelson, who delivered the opinion of 
the court, distinguished it from Kendall's Case, and rested it on Deca- 
tur's, and it may be noted that there was no dissent. 

In Reeside v. Walker, 11 How. 272, the opinion of Mr. Justice 
Woodbury held that, if mandamus will lie to compel the payment of 
money from the Treasury, it must be where the government is liable, 
and where an oflicer refuses to pay over money appropriated by Con- 
gress. In that case the court held the gist of the petition failed ; there 
was no judgment to be paid, no appropriation from which to pay it. 
And again there was no division in the court. 

Then came the case of Goodrich v. Guthrie, 17 How. 284, involving 
the construction of a statute and the constitutional power of the Presi- 
dent to remove from office a territorial judge. The reporter of the 
Supreme Court has framed the syllabus of a point decided, and has en- 
titled the first opinion delivered " the opinion of the court ;" but in fact 
no point was determined, and no opinion of the court delivered. The 
opinion of Mr. Justice Daniel, so entitled, was based on one of the 
maxims of the King's Bench, that there is no power in the court to 
command the withdrawal of money from the Treasury, and with him 
were the Chief Justice, Wayne and Catron. Mr. Justice Curtis 
placed his concurrence in the judgment expressly upon the ground that 
mandamus is not a legal remedy to try the title to an office, and with 
him were Nelson, Grier, and Campbell. Mr. Justice McLean dis- 
sented, and held that the mandamus should issue. 

Kecently, we have had the case of Cox v. Mc Garrahan, 9 Wall. 298, 
wherein the Kendall Case is spoken of as settling the jurisdiction of 
the former Circuit Court of the District, and wherein the present Supreme 
Court of the District is conceded to have succeeded to all its powers. 
The case was reversed on several grounds, and determines nothing which 
has not been determined repeatedly before. 

In but two of these cases which have been carried by appeal to the 
Supreme Court, the first and last (Kendall and Cox), did a mandamus 
actually issue in the court below ; in the first alone has the Supreme 
Court actually and positively affirmed the power of the court below to 
issue a mandamus against the head of an executive department; in 
none has the power to command the withdrawal of money from the 
Treasury been ruled or conceded. 

Therefore, it cannot be said to these claimants that even the extraor- 
dinary remedy of the "high prerogative writ" of mandamus is within 
their reach, even though it be with us but a judicial remedy : Kentucky 
v. Ohio, 24 How. 66. Never a writ of right, its issuance founded on a 
separate judicial proceeding little less than a distinct action (Kendall 
v. Stokes, 3 How. 87), and the power to issue it clouded in our own 
country with a judicial uncertainty that runs through the entire history 
of the national judiciary, beginning with 1 Cranch and continuing to 9 
Wallace, it assuredly is not a remedy which a court can pronounce in a 
collateral suit to be certain, effectual, and within the control of the party 
needing its aid. We must close this inquiry with the conclusion that 
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so far as the claimants' former suit is concerned, they are left without 
certain remedy ; that the judgment of a court of competent jurisdiction, 
in effect affirmed by the highest tribunal in the land, has been annulled 
by the arbitrary and illegal act of a single executive officer ; and that 
these citizens of the United States, with the courts of the United States 
declaring their legal right on the one hand, and their property actually 
in the Treasury of the United States on the other, will be left wholly 
without redress unless the present actions may be maintained. " The 
government of the United States," said Chief Justice Marshall, "has 
been emphatically termed a government of laws, and not of men. It 
will certainly cease to deserve this high appellation if the laws furnish 
no remedy for the violation of a vested right." 

The remedy which these claimants have selected is an action at law 
for the moneys withheld. The action establishes the fact that the 
property of a citizen, which, in the language of the Supreme Court, was 
"his own," has been taken by the government's chief financial officer. 
Under the Joint Resolution, 30th March 1868 (15 Stat. L., p. 251), 
this money, so taken, has been paid into the Treasury of the United 
States, and is there retained by the defendants to their own use. Like 
all private property, it was covered by the guarantee of the Constitution 
that it should not " be taken for public use without just compensation." 
Like most property so taken, it came within the scope of the statutes 
creating and organizing the Court of Claims, and should be deemed to 
have been accepted by the defendants upon the terms and conditions- of 
an implied contract. 

As the question of jurisdiction has been raised — always the question 
of greatest importance — and as, unfortunately, the court is divided upon 
it, I proceed to state the reasons which actuate the majority. 

When the work of establishing the Court of Claims was before Con- 
gress, it appeared by the reports of their own committees that as long 
ago as in 1848, of 17,573 private claims which within ten years had 
been presented to Congress, 8948 had never even been in any way acted 
upon, and but 910 had passed both Houses. (Report by Hon. J. N. 
Rockwell, from Committee of Claims, House Representatives, April 26th 
1848, first session Thirtieth Cong., vol. 3, No. 498.) That such a num- 
ber of American citizens should have been left by their own govern- 
ment without a hearing, and to that extent at least without redress, 
was of itself a great and grievous wrong. But while the great mass of 
creditors were left unheard, claims of doubtful character passed through 
Congress, some in forms which attracted attention, and others of which 
the country never heard, in the dubious disguise of ex parte arbitrations 
and awards. 1 

1 Thus, the first case in the first volume of the reports of this court (Gordon's 
Case, 1 C. Cls. 1) discloses these extraordinary facts: There was allowed to the 
claimant for property destroyed by United States troops $8873; then $100 for an 
error of calculation in the first "award;" then $8997.94 for interest; then 
$10,004.89 for more interest ; then $39,217.50 for property previously found not 
to have been destroyed by United States troops; and, finally, $66,519.85 on a 
" revision" of the previous awards. The Forty-first Congress revived this prac- 
tice in the celebrated Chorpenning case, where the Postmaster-General, in an ex 
parte arbitration on ex parte testimony, awarded the claimant $425,000. It is 
not generally known that the same claim had been brought by the claimant pre- 
viously before the Court of Claims, where he demanded but $176,576, and where 
the suit was dismissed. 
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Moreover, the vast number of claims pressing upon Congress had 
surrounded the national legislature with influences importunate, if not 
corrupt, and the passage of some doubtful claims of large amount had 
aroused public suspicion, and lowered the character of Congress in the 
public mind. About the same time, too, a seal was set upon the degra- 
dation of one of the Houses by the expulsion of three members for 
receiving bribes for the prosecution through Congress of private claims. 
The proceedings will be found in the Congressional Grlobe for the third 
session of the Thirty-fourth Congress, under the expressive title of 
"Corruption of Members of Congress." Finally, the public credit had 
suffered, and the government, like all irresponsible purchasers, was 
compelled to pay more in the market for what it bought than many of 
its own citizens, and the most prudent merchants and skilful manufac- 
turers of the country refused to deal with it as a customer which 
held itself above all legal means of redress. To remedy these great 
mischiefs, the statesmanship of the day devised the Court of Claims. 
Coming before the Senate at first in the proposition to establish a board 
of commissioners for the investigation of claims, the bill was changed 
so as to establish a court for the avowed purpose of giving finality to its 
judgments. " I want," said a statesman of that day as distinguished as 
any (Stephen A. Douglas) — " 1 want an adjudication which I should 
deem binding upon us." The act establishing the court was as remedial 
a statute as any that Congress ever passed — to repress a mischief and 
to advance a remedy. 

In the great arrogance of great ignorance, our popular orators and 
writers have impressed upon the public mind the belief that in this 
republic of ours private rights receive unequalled protection from the 
government ; and some have actually pointed to the establishment of 
this court as a sublime spectacle to be seen nowhere else on earth. The 
action of a former Congress, however, in requiring (Act 27th July 1868, 
15 Stat. L., p. 243) that aliens should not maintain certain suits here 
unless their own governments accord a corresponding right to citizens 
of the United States, has revealed the fact that the legal redress given 
to a citizen of the United States against the United States is less than 
he can have against almost any government in Christendom. The laws 
of other nations have been produced and proved in this court, and the 
mortifying fact is judicially established that the Government of the 
United States holds itself, of nearly all governments, the least amenable 
to the law. 

First in this high civilization that protects the individual and assures 
his rights stands the great empire of the Grernian states. " The state," 
says a lawyer, also distinguished as a writer, who was examined as a 
witness in this court, " represented in its pecuniary capacity as the 
representative of money and property affairs, is called the fiscus. For 
the purpose of maintaining suits against the government, the fiscus 
stands in the place of the government ; for the purpose of compelling 
the payment of demands against the state, the fiscus is substituted for 
the state itself. I know of no restriction of the rights of the subjects of 
Prussia to maintain any suit against the fiscus ; foreigners as well as 
subjects, any man, can sue the fiscus; the power to maintain a suit 
against the fiscus is a matter of absolute right. Suits in relation to 
state property, in which the fiscus is either plaintiff or defendant, are 
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treated and decided like suits among private parties, and all the conse- 
quences of defaults and executions takes place agaiust the fiscus. The 
fiscus is brought into court by the service of summons and complaint 
upon the fiscal attorney. The fiscal attorney has to answer just like 
any other party and bring his proof. Judgments rendered against the 
fiscus may be satisfied and discharged in the usual way, by execution :" 
Brown's Case, 5 C. Cls. R, p. 271. 

In Hanover and Bavaria the redress is substantially the same : Mid- 
ler's Case (6 Id.) In the republic of Switzerland the "federal tribunal 
takes cognisance of suits between the Confederation on the one side 
and corporations or individuals on the other when these corporations 
or private citizens are complainants and the object of litigation is of 
the value of at least 3000 francs." Law 5th June 1849; Lobsiger's 
Case, 5 Id. 687. In Holland, the Netherlands, the Hanseatic Prov- 
inces, the free city of Hamburg, and probably in all countries which 
have inherited the perfected justice of the civil law, the government is 
in legal liability thus subject to the citizen. Even in France, under the 
late empire, there was a less circumscribed means of redress, a more 
certain judicial remedy, a more effective method of enforcing the judg- 
ment recovered, than has been given to the American citizen, notwith- 
standing the pledge of the Constitution. Of all the governments of 
Europe, it is believed that Russia alone does not hold the state amenable 
in matters of property to the law. Of all the countries whose laws have 
been examined in this court, Spain only resembles the United States in 
fettering the judicial proceedings of her courts by restrictions and leav- 
ing the execution of their decrees dependent upon the legislative will. 
Yet, even in Spain, we know historically, back in the time of Ferdinand 
and Isabella, that the son of Columbus " did not succeed to his father's 
dignities till he had obtained a judgment in his favor against the Crown 
from the Council of the Indias : an act," adds Prescott, " highly honor- 
able to that tribunal, and showing that the independence of the courts 
of justice, the greatest bulwark of civil liberty, was well maintained 
under King Ferdinand." (Ferd. and Isabella, 3d vol., p. 245.) The 
records of this court also show that within the present century an 
American citizen recovered a judgment against Spain in a Spanish 
tribunal to the very large amount of $373,879.88, and that he elected to 
retain Spain as his debtor when the decree was about to be transferred 
to and assumed by the United States, and that his choice was judicious, 
for though thus transferred and assumed, the debt has never been paid : 
Meade's Case, 2 C. Cls. R. 225. 

But the law to which we most frequently resort — the law upon which 
our whole system of rights and liberties is founded — the common law of 
England, is before us. Deeply graven upon it are the maxims that the 
King can do no wrong, and that the Crown is not answerable for the 
tortious acts of its servants. But did any court of England ever decline 
jurisdiction or deny justice under these maxims where a man's goods or 
property had been taken unlawfully for the use of the state, or where 
his money was actually unlawfully retained in the King's treasury ? 

Consider, first, all the modern reported cases, where the petition of 
right has been denied, and there are but five of them. 

In the Baron de Bode's Case, 6 Dowl. Pr. R. 787, 8 Q. B. 208, 13 
Q. B. 364, 3 Clarke H. L Cases 469, the action was to recover out of 
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an appropriation by Parliament, which was to be disposed of by certain 
commissioners constituting a special tribunal. When the case was first 
heard at chambers it was complicated with various other questions, 
but as it passed through the Queen's Bench and Exchequer Chamber 
these supernumerary questions, together with much unnecessary reason- 
ing, dropped off, so that when it came to be decided in the House of 
Lords, the decision was narrowed to this single point : " That the suppli- 
ant has no claim except under the statute and in the mode pointed out 
by its provisions." 

The Lord Chief Baron who delivered the opinion does not, indeed, 
call the commission a tribunal, nor pronounce its awards judgments; but 
he does say that the Act of Parliament " meant to provide for the appli- 
cation of the whole fund, and leave no part to be dealt with except under 
its enactments. Any claimant, therefore, upon the fund must proceed 
according to the provisions of the statute, and has no other remedy." 

In Viscount Canterbury v. The Attorney-General, 1 Phill. Chanc. 
306, the action was for the negligence of the King's servants in caus- 
ing, indirectly, a fire, which consumed the suppliant's property ;' that 
was the sole ground of the action, it being claimed that the sovereign 
was responsible for the consequences of their negligence. 

In Irwin v. Sir George Gray, 3 Fost. & Pin. N. P. B. 635 (but see 
16 Scott's C. B. B. 368, where the case is stated), " the suppliant sought 
compensation in 1861 for a series of alleged wrongs in the course of legal 
proceedings beginning in 1834." " The wrongs imputed were withhold- 
ing from the juries certain letters ; and the guilt of those wrongs was 
imputed to Mr. Littleton, Lord Morpeth, and Lord John Russell, secre- 
taries for Ireland, and the attorney-general and the Crown solicitor, in 
Ireland at the time, respectively. The question to be tried would have 
been whether the wrongs were committed so as to damage the suppli- 
ant; that is, in effect, to try in 1861 whether some verdicts returned in 
1834-'5 were right, and if not, whether her present Majesty should com- 
pensate Mr. Irwin for the damage sustained in paying costs, and in be- 
ing imprisoned and fined, and also in being disinherited by his father 
by paying to him £100,000." 

The fourth of these cases is Tobin v. The Queen, 16 C. B. N. S. 210. 
This is a very great case in the ability with which it is discussed, and 
the learning with which it is enlightened. It was argued by Sir Koundell 
Palmer, Attorney-General for the Crown, and Sir Hugh Cairns, for 
the suppliant. The decision was by the venerable Lord Chief Justice 
of the Common Pleas, then in his seventy-second year, and one of the 
ablest of his life. All previous learning relative to the petition of right 
is embodied in this case, and all that has been said upon the subject 
since is taken from it. Yet the facts which called forth this great 
ability were simply these : " The commander of a Queen's ship employed 
in the suppression of the slave trade on the coast of Africa seized a 
schooner belonging to the suppliant, which he suspected of being en- 
gaged in slave traffic ; and it being inconvenient to take her to a port 
for condemnation in a vice-admiralty court, caused her to be burnt." 
It was " Held that this was not a case for a petition of right ; the remedy 
for the wrong, if any were done, being against the person who did it." 
upon the authority of Madrazo v. Willes, 3 B. & Aid. 353, " where the 
captain of a man-of-war destroying a Spanish ship wrongfully, but, as 
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he believed, in performance of his duty, was held to be liable to the 
Spanish owner to the amount of £20,000." And the principle of the 
case was the principle long before established, that " a petition of right 
will not lie to recover compensation for a wrongful act done by a servant 
of the Crown in the supposed performance of his duty," nor " to recover 
unliquidated damages for a trespass." 

Last of these rejected cases is that of Feather v. The Queen, 6 B. & 
S., Q. B. R. 257, 1865. The case turns upon a patent for an invention 
and the construction long put upon the Statute of Monopolies, and holds 
that " where there are no express words to take away from the Crown 
the right of using the invention," there letters patent will not preclude 
the Crown. The law as declared differs from American law in failing 
to recognise in the mind-work of the inventor an actual property. 

Turn now to the instances in which the legal rights of a British sub- 
ject to legal redress against the government are undisputed. " Replevin 
lies against the king," says the modern work of Manning, " if goods be 
in his hand," (Exch. Prac. p. 89). " A man," says the old work of 
Staundeforde, " shall have his petition for goods as well as for lands, as 
where the escheator seizeth goods of one who is outlawed, and hath 
accounted for them in the exchequer, and after the outlawry is reversed 
(Staund. PraBrog., p. 72). In the Queen's Bench Lord Denman said : 
" There is nothing to secure the Crown against committing the same 
species of wrong — unconscious and involuntary wrong — in respect to 
money, which founds the subject's right to sue out his petition when 
committed, in respect to lands or specific chattels; and there is an un- 
conquerable repugnance to the suggestion that the door ought to be 
closed against all redress or remedy for such wrong :" Be Bode's Case, 
8 Q. B. 273. 

So we have the remedy maintainable against the Crown, though the 
form of the action against a subject would be ex delicto, viz. : of replevin, 
as stated by Manning; of trover, in the case put by Staundeforde; of 
trespass on the case and ejectment, in the instances suggested by Lord 
Denman. " But," says the conclusive authority of Lord Chief Justice 
Erle, in Tobin v. The Queen, p. 357, " whatever was the form of pro- 
cedure, the substance seems always to have been the trial of the right 
of the subject as against the right of the Crown to property or an interest 
in property which had been seized for the Crown ; and, if the subject 
succeeded, the judgment only enabled him to recover possession of that 
specified, or the value thereof, if it had been converted to the king's 
use." And that there may be no doubt as to the breadth and variety 
of the remedies given under the petition of right, I subjoin to this 
judgment of the Common Pleas the comment thereon of the Queen's 
Bench : " We concur with that court in thinking that the only cases in 
which the petition of right is open to the subject are where the land or 
goods or money of a subject have found their way into the possession 
of the Crown, and the purpose of the petition is to obtain restitution, or, 
if restitution cannot be given, compensation in money ; or where the 
claim arises out of a contract, or for goods supplied to the Crown for the 
public service :" Feather v. The Queen. 

Admonished by the common law of England and by the jurisprudence 
of nearly the whole civilized world, we hold that this action of the 
claimants to recover of the government their own money unlawfully 
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withheld by its officers is a suit founded in justice and in right. We 
believe that it comports not with the honor and dignity of a republic to 
refuse to its citizens legal redress where their money or goods are in its 
hands more than with the honor and dignity of a king. The legislative 
power has committed to this court the duty of giving such redress in all 
cases where the claim is founded upon contract express or upon contract 
implied, or upon a law of Congress. The act is remedial, to remedy 
great mischiefs and to avoid many grievous wrongs. It deserves to be 
liberally construed, and so as to repress the mischief and advance the 
remedy. There is a certain modesty in courts declining doubtful juris- 
diction which in ordinary cases is commendable and wise. But ordinary 
cases are those wherein the party may seek a certain jurisdiction else- 
where, and not cases where legal redress would utterly fail. In such, 
declining jurisdiction means denial of justice, and a decision which pro- 
nounces a citizen having a legal right absolutely without legal redress is 
a decision abhorrent to the common law. In such doubtful cases, doubts 
are to be resolved in favor of right and justice. 

But in speaking of this case as doubtful let it not be understood that 
we entertain doubts. We so speak simply in deference to the opinions 
of our brethren whose conclusions differ from our own. This case we 
think distinguishable clearly from those which spring from the tort or 
lathes of a public officer. It arises not from the wrongful act of the 
Secretary, but from the continuous withholding by the defendants of the 
money of the claimants. It is an action founded upon ratification — the 
strongest ratification known to the law, where the principal comes into 
court still holding that which his agent took. It belongs to a class 
where the law regards the principal as having done and still continuing 
to do that which the agent did. 

Shortly before the reorganization of this court Parliament passed an 
act known as " The Petitions of Right Act of I860," or popularly from 
its learned author, the present Chief Justice of the Common Pleas, as 
" Bovill's Act," 23 & 24 Vict. c. 34. By it the creditor of the Crown 
was reassured as to all the remedies of the common law for lands occu- 
pied, for goods withheld, for property taken and used, for contracts 
broken, and under it he may take defaults against the Crown and 
recover costs and seek relief either in courts of law or courts of equity. 
The narrower legislation of the United States has restricted the jurisdic- 
tion of this court to cases of contract, express or implied. Where goods 
taken unlawfully are still in the possession of the government, this court 
cannot right the American citizen, like the Court of Exchequer, by a 
writ of restitution, but it may give effect to the Constitution and hold 
that they were acquired by an implied contract. 

The Court of Claims was established to give legal redress to the citizen 
as against the government, where he would have had legal redress as 
against another citizen. We cannot give legal redress except upon legal 
principles. We cannot sustain a defence on the part of the government, 
where if set up by an ordinary defendant it would be held illegal, 
inequitable, unconscionable. What would be said of a bank that came 
into court while still withholding the funds of a depositor and pleaded 
that the refusal to pay over was the tortious act of its cashier ? What 
would be thought of a common carrier who, while retaining possession 
of my goods, pretended that the conversion was merely the wrongful act 



BROWN v. UNITED STATES. 189 

of his agent ? Such is the position of the government in this suit, with- 
holding money that does not belong to it, insisting that the wrong was 
its agent's, though done on its behalf, and that the owner is without a 
remedy. 

The government is not liable like the ordinary principal for the neg- 
ligences and mistakes of its agents, and their authority is limited and 
defined by law, and the law is notice to all the world. But that defence 
cannot prevail where the government adopts and ratifies the mistake, or 
receives and accepts the benefit of the unauthorized act. Therefore it 
does not lie in the mouths of the defendants in this suit to say that 
their secretary's act was illegal, and that they are not responsible for 
unlawful acts ; because their secretary acted in their name and strictly 
on their behalf, and they have retained the money which he withheld, 
and by a chain of acts and succession of officers have ratified all that he 
did. Nor can they now sustain the position that the law contemplated 
the payment of abandoned and captured property decrees solely out of 
the abandoned and captured property fund. That defence comes too 
late, for they had the opportunity of paying the decree out of that fund 
when they kept back a part and have had that opportunity ever since, 
and might have tendered payment when this suit was brought and have 
pleaded tender and been protected, if necessary, by the court in having 
the payment made out of the proper fund. On the contrary, the defend- 
ants have not sought through their officers to pay, but to evade payment. 
They occupy the position of a trustee, who having converted a part of a 
trust estate should set up in a proper action brought against him person- 
ally, that he should not be required to answer for the misappropriation out 
of his private funds. The defendants' agents have made this money of 
the claimants a part of the national indebtedness. To allow the money 
of a citizen to be kept in the public treasury without his fault or neglect, 
to sanction public officers through a mistake of law in taking private 
property against the legislative will, to permit unlawful acts to control 
the law, would be to annul the highest purpose of Congress in establish- 
ing this court. 

The judgment of the court is that the claimants recover of the defend- 
ants the sum of $723.32. 

The foregoing opinion has been some that by the strict construction of the 
time before us, and we have hesitated in powers of the national judiciary, at first 
regard to its publication, on account of adopted, all the remedial powers of the 
its great length. But its uncommon in- several prerogative writs have been 
terest and ability induce us to believe, denied to those tribunals. This was done 
we could select nothing more acceptable np0 n very plausible grounds, at first, that 
to our readers. There has always seemed all the powers of the national govern- 
to be a kind of lameness in our national me nt were of a statutory or constitutional 
jurisprudence, in regard to the exercise character, and could not exist except in 
of the power, ordinarily found in the conformity with the written law ; that 
prerogative writ of mandamus. While at a ll customary or constructive, and indeed 
common law, and in all the states, all functions, depending upon a common 
almost every defect of justice, when law, must be treated as non-existent, 
there is no other more specific remedy, This was no doubt prudent, at first, 
is supplied by this writ, it so happens, while in some sections so much jealousy 
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existed in regard to the centralizing ten- 
dency of the national authority. But it 
was not exactly the course to build up a 
dignified national power. And we pre- 
dict that we shall now, that the national 
power has fairly vindicated its right to 
live, and develop itself, in the natural 
way, hear no more of this limping kind 
of construction, which began with Mar- 
bury v. Madison, 1 Cranch 127, and, 
with the single spasmodic revulsion of 
Kendall v. Stokes, 12 Peters 614, has 
continued to the present time, unless we 
except some of the very latest cases, 
where the tendency is perhaps less ex- 
cessive. 

From an early period in the jurispru- 
dence of the country, both state and na- 
tional, there seems to have been a pro- 
cess of refinement carried on, to a large 
extent by way of sharpened dialectics, in 
order, if possible, to exclude the plain- 
tiffs case from obtaining the particular 
remedy sought. Sometimes this was 
done, as in pleas in abatement to the 
writ, by showing him that he had mis- 
taken his remedy, and giving him a bet- 
ter one, and at other times, in dumb 
show, without ever deigning to show 
him whether he had any remedy, or not. 
This is a process of refining upon jus- 
tice, or its remedies, that finds small 
countenance in the established maxims 
of the law, Interest republic™ ut sit finis 
litium ; Boni judicis est ampliare jurisdic- 
tionem. It comes much nearer Dickens's 
definition of the " Circumlocution Of- 
fice;" of learning "how not to do a 
thing." But it has some good effects. 
It sharpens the wits of the bar, and it 
exhibits the wisdom of the bench in a 
most enviable light ! There was no 
question great need of this course in the 
early days of the republic in regard to 
the national courts, but since that is be- 



ginning to attain the manly stature, we 
trust we may hear less of these childish 
excuses for the denial of justice, through 
the short comings either of the law or its 
administrators. 

But it affords us pleasure to be able to 
bear testimony to the manliness of the 
opinion in the principal case. 

The learned judge, after showing 
very fully how much more effective re- 
dress is afforded by most of the European 
governments, than in our own country, 
in the enforcement of claims against the 
sovereign, not only by its subjects, but 
even by foreigners and aliens, comes to 
the discussion of the question how far 
the Court of Claims can give judgment, 
as upon an implied contract, against the 
United States, for moneys withheld by 
its secretary of the treasury ; thus con- 
tinues, in language worthy of all com- 
mendation : — 

"The act [establishing the Court of 
Claims] is remedial, to remedy great 
mischiefs, and to avoid many grievous 
wrongs. It deserves to be liberally con- 
strued, and so as to repress the mischief 
and advance the remedy. There is a 
certain modesty in courts declining 
doubtful jurisdiction, which in ordinary 
cases is commendable and wise. But 
ordinary cases are those wherein the 
party may seek a certain jurisdiction 
elsewhere ; not cases where legal redress 
would utterly fail. In such, declining 
jurisdiction means denial of justice ; 
and a decision which pronounces a citi- 
zen, having a legal right, absolutely 
without legal redress, is a decision ab- 
horrent to the common law. In such 
doubtful cases, doubts are to be resolved 
in favor of right and justice." We 
should say the same in all cases. 

I. F. R. 



